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INTERNATIONAL REALITIES 



BY PHILIP MABSHAIili BBOWN 



iNTEENATioNAii law has often been attacked. It has been 
scoffed at as being in no sense law at all. Its prestige of 
late, it must be admitted, has suffered considerably. It 
has been severely discredited — ^justly, in some respects; 
most undiscriminatingly, in others. Much of the criticism 
reveals a superficial appreciation of the facts. The most 
lamentable aspect of the situation, one that of necessity is 
not readily perceived, is that international law has probably 
suffered more at the hands of its friends than of its enemies. 

The purpose of this article is therefore to consider frank- 
ly the various ways in which international law has been 
discredited, whether justly or unjustly, and to endeavor to 
deal candidly with the brute facts. 

First of all, it must be recognized that international law 
has been seriously discredited in the eyes of many by the 
maimer in which the present war has been waged. It is held 
that the flagrant violations of accepted rules of law govern- 
ing the conduct of war by certain of the belligerents show 
that international law is entitled to little or no respect; it 
is impotent, a feeble reed, a ** mere scrap of paper." 

According to such critics, a law which cannot respond 
to the strain when it is most needed is a mockery, an object 
of derision. Such criticism, however, in spite of its appar- 
ent justification, reveals a distorted sense of proportion, a 
false standard of values. It proceeds from an erroneous 
impression — ^which, it must be frankly admitted, has been 
fostered unconsciously by many publicists — to the effect that 
international law was mainly, if not primarily, concerned 
with the regulation of war : that in fact it had little signifi- 
cance except in time of war. 

Curiously enough, the two Hague Peace Conferences of 
1899 and 1907 which were convened for the purpose of pro- 
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moting the cause of peace, have done much to confirm this 
impression. It is true that heroic attempts were made at 
these Conferences to provide adequate facilities through 
mediation, commissions of enquiry, and particularly by ar- 
bitration, to settle international disputes without recourse 
to war. But it is also true that these Conferences concen- 
trated their labors on the making of laws to regulate the con- 
duct of war — that abnormal state of affairs which is in fact 
the very negation of law. 

This is not to ignore one other solitary Hague Conven- 
tion concerning the Recovery of Contract Debts. Designed 
to eliminate one of the many causes of war, it really conse- 
crated the most vicious principle that a nation is justified 
under certain questionable circxmistances in resorting to 
force to secure payment for debts frequently of doubtful 
origin. 

The idea that international law should regulate war is 
essentially paradoxical and unsound. It is to attempt to 
revive the Age of Chivalry: to make wars courteous and 
decent: an opportunity for the display of knightly virtues. 
To plead for a humane war sounds almost preposterous. 

As long as wars may seem necessary and inevitable, we 
must of course insist that they be waged with due respect 
to the rights of humanity. It still remains true, however, 
that whether or no the belligerents will observe among them- 
selves the rules of war, the dictates of humanity, there is 
in reality no legal method on the battlefield to compel them 
to do otherwise than as their own conscience and the all- 
controlling exigencies of military necessity may command. 

But you will say that the law of nations should at least 
uphold the rights and obligations of neutrals ; that it cannot 
plead irresponsibility in this respect. This is undoubtedly 
true in large measure; but even here we must be sure of the 
exact conditions to which international law should apply. 
If we assume, as some superficial thinkers do, that a great 
war is very much like a street brawl which ought not to in- 
volve anyone other than the hot-headed combatants, then 
neutral nations are correct in insisting indignantly that the 
right to continue their peaceful pursuits unmolested should 
be scrupulously respected by the nations at war. 

If, however, we are prepared to recognize the actual facts 
of international existence; if we realize that the nations of 
the earth have become so intimately interdependent that any 
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great calamity affecting one or several of them must neces- 
sarily affect the rest, both directly and indirectly, then neu- 
tral nations cannot rightly claim that their interests should 
not suffer material damage. 

As a matter of fact, neutral nations have always recog- 
nized that war must directly affect their interests as well as 
the interests of the belligerents. This is evidenced by the 
willingness of neutrals to permit the visit, search, and even 
the capture of their private ships on the high seas ; to allow 
the capture of goods of a contraband character having a 
hostile destination; to respect formally declared and effec- 
tively maintained blockades ; and to perform some of the irk- 
some obligations imposed on neutrals to avoid participation 
in the contest. 

But we must go even further. Not only must neutral na- 
tions suffer inevitable though grievous injury to their in- 
terests at the hands of belligerents; they must also recog- 
nize that the fact of the intimate interdependence of na- 
tions cannot leave neutrals entirely indifferent concerning 
the issues and the results of a great war. " There comes 
a moment," as some statesman has wisely said, " when 
a neutral nation is compelled to recognize that its best in- 
terests demand the triumph of one of the two sides at war." 
"When this truth is borne in on the consciousness of a neutral 
nation, it must without sentiment or passion adjust its atti- 
tude accordingly. Either it must be willing to tolerate con- 
siderable interference with its technical rights by the bellig- 
erents whose side it desires to triumph, or it must openly 
ally itself in certain eventualities with that side, and fight 
as well as pray for its success. Otherwise a neutral nation 
may easily find itself the victim of an extraordinary situa- 
tion where, in the assertion of its alleged rights, it is im- 
pelled to antagonize and harm the very belligerents whose 
cause it at heart most favors. 

The most serious indictment against international law at 
the present time consists, not in the manner in which this 
war is being waged, but in the brutal fact of war itself. The 
true function of international law is not to govern war; it 
is to avert war. This is the real vital problem which should 
claim the serious attention of all thoughtful men: how 
can the law of nations best fulfill its functions in time 
of peace! 

Why is it that international law, since Grotius, in 1626, 
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tried to bring nations to their senses, has not yet found 
the way of avoiding war? Can it plead the im- 
possibility of changing the evil hearts, the predatory in- 
stincts, the blind passions of men? Or must it humbly admit 
that it has been in error: that its alleged principles, its 
bold postulates, have been unsound, fallacious, and unre- 
lated to the facts of international existence? 

The charge against the defective nature of man is of 
course, in large measure, well founded ; but nothing can ex- 
cuse international law if it should be proved that its methods 
and its theories have been faulty and unscientific. This, I 
fear, ought candidly to be admitted. It would seem true 
that the law of nations, receiving its inception, as it did, at 
the hands of Grotius as a moral protest against the existing 
state of international anarchy, has ever since sought to play 
the role of the preacher, the teacher, the reformer, the moral 
idealist, rather than to serve as the jurist-consult, the law- 
giver, the practical statesman. 

The special evidence of this regrettable fact is to be 
found in the attempt to identify international law with the 
Law of Nature, that mysterious, sovereign legislation, that 
supreme authority to which men are supposed to submit all 
their human affairs. The pity of it all is that the followers 
of Grotius would seem, in the main, to have misunderstood 
his purpose in invoking the Law of Nature, Grotius himself 
was most scientific in method, and a careful study of his 
statements does not indicate that he confused international 
law with the Law of Nature. On the contrary, wherever he 
could ascertain an undoubted principle of law through an ex- 
haustive examination of international usages, customs, and 
precedents of all kinds, there he was contented to rest his 
case. But where — as, for example, in the matter of mitiga- 
ting the horrors of war — he found little or no support for his 
humane contentions in usage, custom, or precedent, he then 
appealed to the Law of Nature in the obvious hope that, in 
the absence of a supreme Imperial or Church authority, 
mankind would acknowledge the dictates of reason and hu- 
manity expressed in terms of Natural Law. The most that 
Grotius would seem to have implied by such an appeal was 
a challenge to the reason of man, to his sense of equity, to 
his sentiments of justice. And this, apparently, is about 
aU that any of us really mean when, outside of the field of 
religion, we venture to appeal to " natural rights." We 
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merely ask each other to give the assent of our reason that 
certain propositions are self-evident. 

There are, of course, many facts of this character which 
are daily accepted without question or serious discussion. 
We do not, however, in each instance appeal to a Law of 
Nature for their recognition. We know that human affairs 
must necessarily be carried on by discussion and argument, 
by an ultimate appeal to reason. If the minds* of men are 
not convinced of the truth of an assertion, an alleged princi- 
ple or right, it is useless to invoke the authority of any law, 
whether it be termed natural or divine. 

An international law publicist of note, in defending the 
Law of Nature, protested that " while you may drive it out 
of the front door, it will manage to gain fresh entrance 
through the back door or the windows." It is precisely 
against this kind of unguarded, careless, unscholarly mode of 
thought that we all should be vigilant. If by reason of con- 
ventional phraseology we are compelled to speak of Natural 
Law and Natural Rights, let us be clear in our own minds 
that we simply mean an appeal to the highest sense of jus- 
tice of which reason is capable. And even then, let us be on 
our guard lest we fall back on a Law of Nature in order to 
support propositions which we may not have been able to 
justify by reasoned argument. 

It would seem logically necessary, in avoiding recourse 
to an assumed Law of Nature, that we should endeavor to 
define more clearly what we understand to be the nature of 
law. The failure to define carefully the purpose and func- 
tion of law may be responsible for some of the confusion of 
thought that seems to exist in respect to the law of nations. 

In the physical world we note the existence of certain so- 
called laws in accordance with which definite phenomena 
take place : for example, the fall of an apple in obedience to 
the law of gravitation. It is evident, however, that human 
laws are of a different character. Men are governed in other 
ways than as inert atoms controlled by irresistible laws; 
they themselves determine the laws which shall control their 
mutual relations. If these relations are not adjusted in an 
orderly fashion by common agreement, there is no possi- 
bility of an efficient social or political organization. It is of 
mutual concern that the interests of each and all should 
be duly recognized and respected. 

The purpose of law, expressed in its simplest terms, 
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thus becomes evident as the protection of interests, or, as 
Gareis well states : 

Law is the means of the peaceable regulation of the external 
relations of persons and their social communities among themselves. 
. . . It does not concern itself with internal activities which be- 
long to the domain of morals and religion. . . . The nature of 
a legal right is such that it is rfways a definite interest, actually 
entertained by a person or a community. For the protection and 
guaranty of these interests, legal order expresses its commands 
and prohibitions, and through this guaranty, interests become legal 
interests (legal rights). 

If we accept this definition of law as being scientifically 
exact and affording a satisfactory basis for discussion, in- 
ternational law may therefore properly be defined in the 
words of Gareis as : " The totality of legal rules by which 
the public interests of states among themselves — ^the inter- 
national relations of states — are legally governed by legal 
duties and legal rights; and accordingly by which the com- 
mon interests of states are legally protected." 

It is evident, in the light of this definition of law in 
general and of international law in particular, that the prac- 
tical problem is first to ascertain with precision the exact 
interests to be protected, and then to endeavor to discover 
just what law has been mutually accepted among nations to 
protect these interests. 

It is here that theories of Natural Law have wrought 
their greatest havoc. Most of the writers on intefnational 
law, following in each other's footsteps, venture to lay 
down, with varying degrees of boldness or timidity, certain 
fundamental postulates, to proclaim certain " absolute," 
*' inherent " rights of States. They assert, as the keystone 
to the structure of international law, the right of a State to 
exist. They then deduce the sovereignty of the State as a 
necessary attribute, though it is never very clear just what 
" sovereignty " really denotes. They assert the right of a 
State to independence, and, necessarily, to complete equality. 

We have had only recently a rhetorical reaffirmation of 
these fundamental postulates in the form of a Declaration 
of Rights by the American Institute of International Law, 
composed of representatives of international law societies in 
all of the States belonging to the Pan-American Union. Such 
declarations, which familiarly recall Rousseau and revolu- 
tionist literature, may pretend to define the interests of 
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States wliich it is the object of international law to protect. 
They do not indicate, however, from whence flow these ** ab- 
solute," " inherent " rights except — ^by a treacherous an- 
alogy to individual rights — from that mysterious authority, 
the Law of Nature. 

As a matter of fact, if we test these theories in the labo- 
ratory of international realities, we discover that we do not 
always get a satisfactory reaction. We find that it is most 
doubtful in certain instances, such as Morocco and Persia, 
for example, whether a nation has a right to exist. We find 
that some nations obviously are not truly sovereign, com- 
pletely independent, or absolutely equal by the nature of 
things. And yet, in the practical relations of States, it is 
evident that such States, whether Panama, Cuba, Belgium, 
or Switzerland, are to be considered as international entities 
with definite interests which must be properly protected. 

The concepts of sovereignty, independence, and equality 
may serve possibly as ideals, as a goal of ambition, but from 
the scientific point of view, which is the proper concern of 
law, they serve no practical purpose. They tend, on the con- 
trary, to confuse, to hinder the work of the construction of 
law. This is the painful confession that candor compels us to 
make : international law has not yet defined the fundamental 
interests of States. It has not yet proclaimed the Magna 
Charta which shall effectively regulate and protect the rela- 
tions and rights of nations. 

Nowhere is this unpleasant truth more evident than in 
respect to the question of the right of a State to exist. If 
we dispassionately review European History since the 
Congress of Vienna; if we consider the artificial, arbitrary 
manner in which boundaries have been created, peoples 
transferred like cattle from one State to another; if we 
visualize the hopeless state of anarchy that formerly ex- 
isted in Morocco and now exists in Persia : if we contemplate 
all these facts, surely we can reach no other conclusion than 
that there is no absolute right of a State to exist. Bound- 
aries that have been made arbitrarily, may as arbitrarily 
be remade. States now existing may be broken up or re- 
created along different lines. Curiously enough, portions 
of Empire like Canada, for example, may assume a qtMsi 
international status without ceasing to be part of the Em- 
pire itself. 

The significance of this fact concerning the right of a 
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State to exist should be evident in relation to the develop- 
ment of a real science of international law. If we have not 
yet defined with any accuracy the very factors, the basic 
elements, with which international law must deal, it is pre- 
posterous to expect that it should be called on to protect 
interests which are necessarily artificial, ephemeral, and of 
a conflicting character. 

If nations are not equal in moral, intellectual, or even 
material influence ; if they have not an equal concern in the 
adjustment of international interests; if they have not an 
equal voice in the creation, the interpretation, and the en- 
forcement of law; if, in fact, the claim to equality stands 
squarely in the way of world organization itself ; then it is 
folly to insist on the concept of equality as a basic principle 
of the law of nations. 

We must therefore be sure of the exact nature of our 
materials in the science of international law before we try 
to determine the legal rights and obligations of States, 
To do otherwise is to construct a bridge of wood on the 
assumption that we are using iron: to erect a building of 
chalk under the supposition that it is stone. A law of na- 
tions of such a character is of no value as a Magna Charta 
of international rights ; it is essentially unscientific, a modus 
Vivendi, a mere temporary makeshift unworthy of respect. 

The practical application of all this is obviously to be 
foimd in the great European war. However we may appor- 
tion the immediate responsibility for this catastrophe, we 
are slowly beginning to realize that its origins and its ulti- 
mate effects directly and vitally concern this question of the 
right of a State to exist. 

This, then, is the fundamental reality, the basic element 
with which international law must deal: if we cannot con- 
cede the absolute right of a State to exist, we must recognize, 
the rights of nationalities to exist. We must recognize the 
vital fact that men are bound to group together into nation- 
alities to achieve their common ends. Until we freely con- 
cede this fact — ^until we try honestly and dispassionately to 
determine the relative rights of nationalities, potential as 
weU as already existing; to draw boundaries with due 
regard for their conflicting interests and sensibilities — ^we 
have not created those reasonably permanent nations 
whose interests it is the function of international law; to 
protect. 
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This, then, should be the all-absorbing preoccupation of 
European statesmen and the citizens of the whole world as 
well : to endeavor to prepare the way for a peace which shall 
readjust the interests of all nations on a just and firm basis. 
If revenge, if the desire for reparation, for power and ma- 
terial aggrandizement, are to be the controlling motives in 
the peace conference which must end this and any war; if 
a just, scientific appreciation of the factors which compose 
the fabric of international polity does not dominate its 
councils, we may well despair of the future of the science of 
international law as well as of the peace of the world. 

But, you will very properly observe, granted that nations 
may yet learn to recognize and respect their mutual in- 
terests, how are these interests to be protected if there is 
no effective sanction for international law? "What kiad of 
law is it that depends only on public opinion for enforce- 
ment, that still leaves to each nation the right of self-re- 
dress? Such a person will be inclined to join the ranks of 
those who believe that a superior sanction is the chief requi- 
site in law, and indignantly protest that international law is 
in no way entitled to be characterized as law. He will prefer 
to term it international morality of a feeble sort, particu- 
larly if he has received his impressions from the school of 
Natural Law and certain professional pacifists who are 
accepted as exponents of international law. 

Now it cannot be denied that the law of nations labors 
under this great disadvantage: Its edicts are frequently 
treated with contempt: an international legislature, judici- 
ary, and executive are required to give it fuU value and 
power. Not only is this true, it is also evident that nations 
still lack that common conception of rights and obligations 
which is essential to enable men to unite under a common 
executive, legislature, and judiciary. Japan and Italy, Rus- 
sia and the United States, Germany and Belgium, Haiti and 
Great Britain, all hold varying views of the object and 
powers of the State, of the rights and duties of States, of the 
great basic principles of justice. Until they can begin to 
think alike in matters of fundamental significance, it is idle 
to strive to force them together within a common interna- 
tional organization. 

But to admit all this is not to reduce the law of nations 
to a trivial and ignominous role. Having conceded its de- 
fects we must likewise recognize its virtues. At a time of 



INTERNATIONAL REALITIES 525 

abnormal stress, when it is subjected to much criticism of an 
undiscriminating character, we must in all fairness try to 
appreciate the positive, effective value and influence of in- 
ternational law. 

In ordinary times of peace the statesmen responsible for 
the conduct of international relations carry on an immense 
variety of delicate negotiations based on an avowed respect 
for generally accepted principles of international law. We 
do not ordinarily note the successes of diplomacy; we note 
only its failures. Nevertheless, it is unquestionably true 
that in normal times of peaceful intercourse diplomacy re- 
lies implicitly on the law of nations in the settlement of many 
questions, frequently of a grave character. 

When questions of a complicated, trying nature do not 
yield readily to diplomatic treatment, diplomacy then calls 
in the aid of arbitration. In this event, arbitration, though 
hardly functioning in every respect as a court of justice, 
endeavors within the scope of its powers to pay homage to 
the law of nations. The decisions of the Hague Arbitration 
Tribunals bear eloquent testimony to this fact. 

But perhaps the most significant fact, — and one that is 
generally ignored, even by eminent authorities of the stand- 
ing of Elihu Root, — ^is that the courts of all nations both in 
times of war and peace are constantly rendering important 
decisions based directly on the law of nations, decisions 
which, it must be emphasized, are duly enforced. What is 
more, these courts do not hesitate to declare that they are 
applying a law which is every whit as much entitled to re- 
spect as municipal law. When the Supreme Court of the 
United States affirms that international law is law, it would 
seem, in spite of casuistic reasoning to the effect that it be- 
comes law only as a part of municipal law, there should be 
no further doubt concerning its complete validity. Inci- 
dentally, a most interesting instance of the homage paid to 
international law in time of war is a recent decision of the 
Supreme Court of the Grerman Empire upholding the right 
of a French citizen, now in the French army, to a patent 
which a German firm had sought to infringe. 

It is important that we should not fail to understand 
the basic principle that constrains the courts of all nations 
to respect the rules of international law. The basic principle 
which establishes judicial precedents and crystallizes inter- 
national law as a science, is that the interests of nations 



626 THE NORTH AMERICAN REVIEW 

must be mutually respected because of what Gareis well 
terms " anticipated advantages of reciprocity as well as 
fear of retaliation." 

This powerful sanction, this compulsive force of recip- 
rocal advantage and fear of retaliation, is nothing else in 
its essence than the Golden Rule as formulated by Thoma- 
sius : * ' Do unto others for thine own sake what thou wouldst 
that others should do unto thee, and, in so doing, accept a 
law from which thou canst not escape." Is it not in reality 
the only safe fundamental principle for international rela- 
tions? As a sheer utilitarian rule .of conduct — ^modified, if 
you will, by elevated ethical or religious concepts — I venture 
to assert that it is the most rational, practical basis for the 
science of international law. There can be no more effective 
sanction for law than an appeal to the enlightened self- 
interest of men. 

Our task, therefore, as defenders and upbuilders of in- 
ternational law, becomes one of determining the specific 
mutual interests which nations are prepared to recognize; 
and then to endeavor, in a spirit of toleration, friendly con- 
cern, scientific open-mindedness, to formulate the legal 
rights and obligations which these interests entail. Having 
come to a substantial agreement concerning the law itself, 
we may then properly turn to the task of securing the most 
effective agencies for its interpretation and enforcement. 

The nations of the earth are far from ready to be ruled 
by a common, sovereign, political authority; their interests 
and ways of thinking are still too antagonistic for that. 
The great preliminary work of facilitating closer relations, 
of removing misunderstandings, of reconciling conflicting 
points of view, of identifying various interests, of fostering 
eoromon conceptions of rights and obligations, remains yet 
fo be done. We can hardly venture to express the hope that 
this frightful clash of interests now going on in Europe may 
serve in the end as a solemn and stern appeal to reason it- 
self : that the warring nations may be preparing to meet 
each other in a sober, rational spirit, to seek to determine 
and respect their mutual interests on the practical, utilita- 
rian basis of the Golden Rule. But surely, if such a spirit 
should prevail, there need be no concern in regard to the 
creation of international tribunals or leagues to enforce 
peace. 

Philip Mabshall Bbown. 



